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OPENING REMARKS

HON. PROF. DR. PUSPA RAJ KANDEL, VICE-CHAIRMAN,
NATIONAL PLANNING COMMISSION, NEPAL

The issue of access to justice has been raised frequently by the
people of the judicial sector; however, we economists are
sometimes a little confused about it. In my opinion, this issue is
important for the world as well as for Nepal. It seems to bring

together the concepts of prosperity, equality and justice.

When there are inequality and discrimination in society, it leads
to conflict and conflict leads to unrest and destruction of
possibilities of prosperity. Nepal had to endure a long period of
armed insurgency and transition to access justice. The
constitution, in its preamble, guiding principles and fundamental
rights has made the provisions relating to social justice and
equality, and the incumbent government and the National
Planning Commission have formulated the strategy and policy to
establish and ensure independent, fair, accessible, capable,
reliable and effective justice system. The issues of justice and
security are also included as the indicators of Prosperous Nepal,

Happy Nepali.

When I look at this issue, I feel, access to justice should not only
be linked to access to courts, but also the socio-economic
transformation of the country. The government is implementing
the Sustainable Development Goals (SDGs) which include access
to justice as well, through plans and budgets. The 15th Five Year

Plan aims to increase the International Rule of Law Index from

0.54 to 0.58 and is committed to mobilizing resources for the
periodic strategic plans of the Supreme Court and National
Human Rights Commission and is serious about reforming the
judiciary. The government is ready to study further the
relationship and implement the necessary programs. In nutshell, I
see that the state is strongly committed on the path to access to

justice.

FIRST PRESENTATION ON “ACCESS T0 JUSTICE: CONCEPT AND
PRACTICE”

DR. NARENDRA SHRESTHA, FORMER LAW SECRETARY,
GOVERNMENT OF NEPAL

End of impunity should be the first requirement to maintain peace
in the country and to ensure economic development. Access to
Justice plays an important role in the country’s economic

development.

Access to Justice is regarded as a fundamental principle of the
rule of law. In the absence of access to justice, the rights, acts and
regulations granted by the Constitution cannot be established in a
true sense. Fighting against all sorts of discrimination will be
restricted to papers. Even the policymakers will not be
accountable in the absence of access to justice. The concept of
access to justice also includes the individual’s right to access
legal information, legal aid and awareness, access to courts

and/or tribunals, alternative dispute resolution mechanisms, legal
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reforms and active participation in the law-making process.

Scholars argue that access to justice is a system of justice in
which everyone has access to it. Similarly, access to justice is an
opportunity for all people to receive equal access to justice
irrespective of their economic, social, academic qualifications,
and another status. Thus, access to justice refers to the situation
when every individual gets equal justice regardless of their caste,

gender, socio-economic status, caste religion, etc.

Articles 18, 18(3), 20(10), 24, and 51 of the Constitution of Nepal

have provisions relating to access to justice.

Articles 7-9 of UDHR 1948, Article 14 of ICCPR, Article 5 of
CEDAW 1979, CERD, CRC, etc. held as prominent international
conventions have several provisions relating to access to justice.

The convention has the provision of free legal aid to individuals

who cannot afford to pay for justice.

Similarly, the Legal Aid Act (1997), National Civil Code(2017),
Children’s Act (1992), National Civil Procedure Code(2017),
National Penal Code(2017), Special Court Act, etc., have also

included the provisions relating to the access to justice.

Going through the practices related to access to justice in Nepal,
the Supreme Court has ordered the government to initiate the
process to establish the juvenile court and make necessary laws to
protect the privacy of women, children and people infected with

HIV AIDS during the court proceedings.

Likewise, the government has been ordered to arrange for free
legal aid and to establish a separate fast-track court to provide
justice in cases related to domestic violence. These orders of the

court are crucial to enhance access to justice.

In Nepal, the Supreme Court has got an extraordinary power to
issue writs of habeas corpus, mandamus, certiorari,
quo-warranto, prohibition, etc., and carry out a judicial review for
the protection and effective enforcement of fundamental rights.

There are seven high courts and 77 district courts in Nepal. The

high court hears the appeals made by subordinate district courts.

The district court deals with district cases within its jurisdiction
and hears appeals against decisions made by judicial committees

at local levels.

Likewise, there are 753 judicial committees. Section 47 of the
Local Government Operation Act (2017) has empowered these
committees to settle disputes through reconciliation in all types of
civil cases. They can conduct hearings on cases of criminal nature

punishable by up to one-year imprisonment.

Here are a few international practices for raising funds for access
to justice:

Government Grants: In many countries, legal services are
provided by the government through the Ministry of Justice. The
individuals or entities providing legal services in the United
States are found to have affiliated with a network of health care

providers.

In countries like India and Nigeria, the private sector and
financial institutions allocate a certain percentage of their annual

income for grants in priority sectors.

The grant money is spent on agriculture, education, the health

sector, etc., and some of it goes to access to justice.

Participation of the business people: Involving the merchants and
business people in access to justice, Sierra Leone recently
proposed, in its parliament, that some of the proceeds from land
investments be placed in the Basket Fund for legal aid and that
the money is spent to ensure the access to justice for the affected

communities.

Use of Social Impact Bond for legal services: This actually
includes the fund generated through public investment and
private financing. This amount is offered to any organization that
fulfills the assigned task or responsibility on the basis of Payment

by Result.

This practice is prevalent in the United Kingdom. The UK has got
the Legal Cooperatives which charge members for legal aid.

Similarly, European countries like The Netherlands and Germany
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have been offering Legal Expenses Insurance. This practice is

very popular.

In Bangladesh, the Bangladesh Rural Advancement Committee
has a tradition of soliciting donations from individuals and
organizations that can provide money for legal aid.

People are found donating happily to it.

New Philanthropic Model: In this model, donations received from
various individuals and organizations are deposited in the bank
and the interest received from them is spent for the purpose of
legal aid. This model is prevalent in Pakistan and South Africa.

In Nepal, people with below Rs 40,000 annual income are entitled
to receive legal aid. There are one Central Legal Aid Committee

and 48 District Legal Aid Committees.

The government has allocated a budget of Rs. 17 million for this
fiscal year. Many institutions including the Ministry for Women,
Children and Senior Citizens, various NGOs and INGOs,
National Women Commission, Dalit Commission have been
organizing various programs to enhance access to justice, but
most of their programs are confined at the province and district
headquarters.

Advocates appointed to the District Legal Aid Committee receive
as much remuneration as the non-gazetted first-class officer in the
government service. Many of them do not get salary on time.
People seeking legal aid are often found not getting easy access to
government services.

When the budget allocated by the government does not suffice for
the access to justice program, the fund can be collected from
private sectors under their Corporate Social Responsibility

headings.

As practiced in some countries, legal expenses can also be
insured. The legal aid should increase the capacity of lawyers
who provide free legal aid. The victim and witness women,
children and others who have lost their shelter and property due

to fighting the legal battle should be protected.

For the effective implementation of the access to justice program,

legal assistance should be provided to all 753 local level judicial

committees. The members of the judicial committee should be

given capacity building training.

People who require legal aid have to be identified and their data
have to be updated. An integrated legal aid fund should be set up

at the national level.

The amount in the fund should be used to cover legal fees of the
victims, their treatment, rehabilitation center, transportation
expenses, the expenses for the witnesses, and to pay

compensation in case the victim losses the case, etc.

QUERIES
HON'BLE RAM CHANDRA DHAKAL, MEMBER PROVINCIAL
POLICY AND PLANNING COMMISSION, BAGMATI PROVINCE

Our customs, culture, caste, geographical remoteness among
many others also contribute to the weak status of access to justice.
It is the responsibility of all of us to bring this to the attention of

various castes and marginalized groups.

Despite the changes in the structures, the coordination between

the three levels of government is not satisfactory yet.

Further efforts should be made to implement the Access to Justice

Action Plan more effectively.

MR. KEDAR NATH SHARMA, SECRETARY, MINISTRY OF INTERNAL
AFFAIRS AND LAW, GANDAKI PROVINCE

Several things that are done by the prevailing laws have been
established as precedents. We are working to formulate a policy
on access to justice. The province government has to adopt the

policy, rules and regulations made by the Federal Ministry.

We are learning through experience. We made the laws but did
not consider the mechanism and implementation. The parliament
makes laws, but it does not monitor them.

Even the judiciary does not look after it. Looking at the structure,
it seems that federalism has not come to the judiciary. The courts
are not under the provinces. We have adopted and exercised
federalism politically but the judiciary is still practicing a unitary

system. Let the scholars discuss this issue.
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MRS. ANITA NEUPANE THAPALIYA, EXECUTIVE CHAIRPERSON,
LEGAL AID AND CONSULTANCY CENTRE

Access to justice is vital during such a period of pandemic crisis.
Even fundamental rights have to be compromised in such a crisis.
The difficulties the women and the children are facing are worse
than it. We have been offering free legal aid for the last 34 years.
Although access to justice is only a part of legal aid, it is

important. It has never got a priority.

There is a budget of Rs 17 million for 77 districts. How many
people can get legal help from it! It is important to increase
investment in legal aid. Although we have provided legal
assistance to more than 50,000 women and children, it is well

evaluated by the authority.

SECOND PRESENTATION ON “NATIONAL AND INTERNATIONAL
CONTEXT OF ACCESS T0 JUSTICE"
HON'BLE KALYAN SHRESTHA, FORMER CHIEF JUSTICE

Access to justice is a perennial and universal issue. Justice is the

foundation of a state. A state that denies justice does not remain
state anymore. Access to justice is a matter of fundamental
concern. But, unfortunately, the number of organizations that
advocate for access to justice is just a few. Either the issue is
raised by Bar Association or the Court; there is almost nonsense
to talk about this matter of prime concern. The Institute for
Strategic and Socioeconomic Research (ISSR) has taken an
important initiative today. The issue of justice is as vital as health
to life. This should not be regarded as a sideline issue. Our
constitution speaks of the right to justice. It has ensured free legal

services to the helpless and disabled. Despite so many

commitments, access to justice is still in a primitive condition.

If the constitution is not implemented properly or transformed
into reality, there is no point in drafting it. Access to justice is a
complex, yet serious issue at the international level whether in the

United States or the United Kingdom.

The review of the implementation of development projects run by
the World Bank in 50 countries, from the point of view of law and
development, showed that the cause of the poor performance of
the projects in the developing countries is related to poor status of

rule of law there.

The research concluded that if the nation’s investment for the
establishment of rule of law is increased by one percent, it can

contribute 4.5 percent to the GDP.

Lately, bankers like the Asian Development Bank and the World
Bank have also found valuing high access to justice. In Nepal, it
is agreed that the process of taking the case to the court and
appointing the lawyers has to be simplified and the lawyer’s fee

has to be reduced to enhance access to justice.

If we want to link poverty alleviation, development and human

rights, we should link it with access to justice.

There should be a further study on poverty and law. The officials
are to be reminded about the rights inscribed in the constitution.
Not only the poor, the marginalized, socially excluded, children
and women have their own experiences. Where is the study about

it? We have not surveyed in a way that works for everyone.

The Dalit marginalized are not made the subject of study. When
they have no access to justice they will not be able to enjoy the
opportunity. One can get justice only when they have access to it.
The then Secretary-General of United Nations, Kofi Annan had
once said that rule of law is not a luxury, nor is access to justice a

sideline issue.

If the rule of law is system deficiency, democracy does not ensure

good governance. Under the leadership of the United Nations,
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much work has been accomplished in the world.

It was unfortunate that the Millennium Development Goals did
not include the rule of law and access to justice in it. Later in
September 2015, the General Assembly of UN included access to
justice as the 16th goal of the Sustainable Development Goals.

It is up to the state to play an affirmative role to ensure justice to
all. It means none should be deprived of justice. In other words, it

means equal justice for all.

If we look at the issue of international justice, ICCPR declares the
right to fair hearing from an independent competent impartial
tribunal, equality before the law and trail and public hearing.

It says that no one should interfere in the process of justice. A fair
process has to be established. The state should fully support the

judiciary to fulfill its responsibilities.

Just specifying the rights or making provisions alone does not

make transformation possible.

Prosecutors have also been told to afford their dignity. Their code
of conduct also hails that they have a responsibility to help the
poor and helpless. To conclude, access to justice is an equal
opportunity for all to access to justice. It means fair, transparent,
effective, non-discriminatory and accountable services that

promote access to justice for all.

Not only the right to justice, awards, too, have to be distributed to
all without discrimination. There is an international notion that
the state should help strengthen the judiciary. If we look at our
budget, only 0.30 percent is allocated for justice. The UK
allocates 4.5 percent for the judiciary. How can we say that we
have ample programs for access to justice? The victims cannot
even complain of injustice. They do not trust the institutions of
justice, neither can they speak and collect evidence. This has
created hurdles. Even if the decisions are made they are often not
implemented. Although some important decisions were made on
transitional justice long ago, they have not been implemented.
How many people know about the Constitution? We have made
the criminal code and the civil code, but how many people know

about them? They have to be informed about it. They should be

made capable enough to claim their rights. Access to justice is not

about appointing a lawyer alone.

The blacks are facing a similar problem in the United States.
There is the provision of self-representation in New York, there is
a separate team of advocates, there is a distinct judge for it, and

there are some organizations working on it as well.

These individuals and authorities inform the victims or the
justice-seekers of all information they need which makes getting
justice easier. To ensure that the service of the court does not
seem intimidating and the victims feel no pressure, there is the

Justice on Wheels in the Philippines.

Here, in our case, we are thinking of making money by studying
law. Access to justice seems an uphill task for many as one has to

hire an expensive lawyer by taking loans.

While at the apex court, I made some decisions to make simplify
the process to justice. There are many who even cannot write an
application to hold the date and there are many making their
earning levying a heavy charge for writing on their behalf.

The court has made some samples to help it out. The Bar
Association had protested, however, later the lawyers started
using it. The witnesses have to reach the court for the hearing, it
costs money. Now, the decision that the government should bear
the minimum expenses for the witnesses of this category has been

implemented. I had made this decision.

There is the provision of a translator/interpreter as well. I had
made the arrangement to keep the identity of the rape victims
confidential. Many countries do not have such provisions. It is
taken as an exemplary provision. In incest cases, the victim may
need to fight against the brother or father as well. The victims

need a place to live.
In a case in Australia, the judicial authority had got another
certificate issued to retain the privacy of the victim and later had

settled the person in Canada.

Just imagine how much it could have cost! It all is done to ensure
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that justice prevails in all circumstances.

Justice has no monetary value and injustice is costly. It matters
how sensitive the state becomes in these issues and whether the
state is ready to spend for such a matter or not. The court should

not be far away from people’s reach.

Transitional Justice has been completely ignored. Denial of
justice is a horrible situation. That cannot be imagined. There was
public insecurity, intimidation, distrust of judicial institutions and

violation of fundamental rights.

Unfortunately, the court’s decisions were not implemented in
these issues. There are various issues ranging from
acknowledging rights, to claiming, to suing, to representing, to

making decisions and to implementing decisions.

We have to underline whether we have made enough preparations
or not. [ am delighted to see some strategies on access to justice
in the 15th plan. While setting development goals, one has to look
at how much can the rule of law endure it. Our problem so far is
that despite the changes in other systems there has been no
transformation in the sphere of rule of law. An institution like the
National Planning Commission should formulate a master plan

for the development of a comprehensive rule of law.

That master plan should include access to justice. Security and
human development should also be linked to it. An inefficient

population does not support development at all.

When I was the Chief Justice, | had formed the Access to Justice
Commission considering these things. They still work on the
annual plans. Some work has been done on the Strategic Plan of
Judicial Reform under my leadership. Unless there is a budget,
there nothing can be done effectively. During the constitution
drafting phase, I had requested to include the Access to Justice
Commission in the constitution, but in vain. The constitution is
promulgated, the acts and laws are also introduced, but they
hardly reach the people. We have to develop a system in which
the affected population knows about the laws made for them. We

should launch judicial outreach programs.

As part of our third five-year plan, we had conducted this
program in many villages. In villages, they have a dreadful image
of the judges. They do not actually know what the judges do or
who they work for. The people of rural areas also should feel that
judges are also people like them and they need not be dreaded.
The people should be kept at the decisive level, not the leaders or
the political parties. The leaders and political parties should work
as mandated by the people; they should respect the public

concern.

QUERIES
HON. PURNA LOKSOM, MEMBER, PROVINCE PLANNING
COMMISSION, PROVINCE 1

The presentation was interesting and enlightening on the issue. It
would have been better if its range had been a bit wider. It is said
that law without justice is blind. The discussion was about how to
include the special class which has no access to justice. I would
also like to hear more about the philosophical dimensions in the
field of legal aid in Nepal’s context. Not only are the human, but
even non-human issues are also coming these days. It would have
been better if the issues relating to the environment, historical
monuments, natural justice and social justice had also been
included. In Province 1, we have come up with a long-term vision
of ‘Clean, Happy and Prosperous Province’. Including access to
justice, there are 66 indicators in it. We are working on how to
expand access to justice to make it reach the poor, the
marginalized and the backward in many ways. Yam Lal Bhusal
Joint Secretary It was pleasant to hear Narendra sir and Rt.
Honorable Kalyan Shrestha’s presentation. As Giridhari sir told,
here at the center, we talk about the big issues, however, at local
levels, there are many problems even in small things too. There is
a problem in the implementation of the laws. It is difficult to give
justice immediately. The mechanism to provide free legal aid has
to be developed. I benefitted a lot from the discussion. Thank you.
Mohan Raj Joshi, I was privileged to hear about access to justice
from the experts. Access to justice is one of the fundamental
pillars of statechood. When there is a compromise in the justice,
the state is weakened and the state has shied away from its
responsibilities. The laws did not become effective as it was made
without considering the provisions relating to the judicial

committee. This may address the issue of effectiveness to some

21



extent. Despite facing many problems, I think, the judicial
committee has closely resolved the general disputes that arise at
the local level. There are problems in the judicial committees, yet
a lot of works are being done under it. Thank you so much for the

opportunity.

HON'BLE KALYAN SHRESTHA, FORMER CHIEF JUSTICE

The issues raised by Purna Lobsang are not minor. The principle
of legal aid is implicit in this. Supreme Court started the practice
of stipend lawyers in 1958. This is still prevalent. We have got the
legal aid committee, some NGOs have supported them as well,
yet, there is the problem of institutional effectiveness. The
effectiveness of the legal aid cannot be measured unless it is clear
how many cases fought with their help turned out successful and
what the consumer level is. There are big issues like the ones
related to natural resources. This is also related to access to
justice. Where will the women service recipients go if they do not
get the toilet in the court? It has to be considered as well. A study
carried out on the issue, shows that more than 80 percent of the
poor do not know about the provision of legal aid. When they do
not know about the existence of such a service, how will they
receive the service? Law enforcement itself is too fragile. The
court will look into the issue only after the dispute arises. The
court does not do all works of the law on its own. It is all up to the
executives to monitor the overall implementation of the law. One
should not make mocker of law by making the laws which cannot
be enforced. The judicial committee has reached close to the
people. However, the decisions made by the committees are
influenced by the closeness to the parties rather than considering
the legal knowledge, capacity and legal principles. The judicial
committee may not have been able to meet the expectations for

the same.

THIRD PRESENTATION ON “NEEDS AND FINANCING ON JUSTICE
AGENDA IN NEPAL”

DR. RAVINDRA PRASAD PANDEY, MEMBER, BOARD OF
DIRECTORS, ISSR

According to the report of
Task Force on Justice for All,
the gap in access to justice is
widening globally. As many
as 253 million people of the
world are suffering sans
justice. There are four million
modern slaves and 12 million
stateless people in the world.

About 1.5 billion people do

-

not have access to justice.
There is the law, but there are only a few who have access to it.

Where policies and rules are not implemented, it is difficult to get
justice. The reports show that women, children and the oppressed

are beyond the reach of justice.

Although 50 percent of the population of women suffers from
sexual violence, they do not go to seek justice. Poverty alleviation
is not possible unless there is access to justice. The inequality and
discrimination hinder development making the vision of
prosperous Nepal a far cry. To enhance people’s access to justice,
a people-centered modality is a must. The needs of the people
who do not have access to justice have to be identified and then
addressed. As working on a large scale may not be feasible at
first, it should be started from a small space. There should be no
political interference in the justice or the delivery of justice. The
judiciary should exercise its authority independently. Many
studies and researches are ongoing to bring justice to the
grassroots level. Public awareness is the first priority in this
direction. Access to justice enhances the productive capacity of
the people. The return of investment in justice is also higher. It
also plays a crucial role to increase the production of the entire
state which mitigates the conflicts. Ultimately, the return on
investment is obtained and the nation becomes prosperous. If you
look at the allotment and government expenditure in the judiciary
of Nepal we find the amount increasing every year since 2014/15

to date, yet, the access to justice has not increased as expected.
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The judiciary has hardly got more than 0.5 percent. Actually, it
has got 0.58 percent of the total budget. The studies show that the
judiciary needs 4.75 percent of the total budget of the state.

If we look at the expenditure per capita in the judiciary in Nepal

it is merely Rs 282 whereas the requirement is above Rs 2326.

QUERIES
HON'BLE DR. DEEPENDRA ROKAYA MEMBER, PROVINCE
PLANNING COMMISSION KARNALI PROVINCE

I have learned how to give justice to the grassroots level. We
should make laws and policies so as to make the people take
ownership of the laws made by parliament addressing their needs;
it is possible if everyone shows commitment to work it out.

We needed federalism for Karnali Province. Kathmandu does not

recognize Karnali.

Karnali does not have access to Kathmandu, hence, it is
considered inaccessible. The concept of Consumer’s Committee
that evolves during Satya Mohan Joshi’s Sinja visit in 1968, has
worked effectively in the case of the community forest. Former
Chief Justice told us there was the provision of legal aid since

1958, but we did not know.

There are women in the post of Deputy Mayor at most of the local
levels. They say that we have no right to access to justice. There
is also a lack of knowledge. As long as there is the belief that
justice can be accessed only if there is someone in power to
facilitate it, we will be out of reach of justice in the true sense.

There are 29 percent Dalits in Karnali province. To bring them to
access to justice, the Dalit community should be uplifted as well.
Though there is merely one Dalit representative in each Ward of
the rural municipality that also has made the morale of the Dalit

community high.

They feel respected. Public awareness is an important factor. An
environment of real justice must be created for transitional

justice.

What is the role of the private sector in access to justice in the

world? Can we get some ideas on how can we take to it in Nepal?

Actually, the government agencies, international organizations,
NGOs and INGOs have been supporting in case of funding.
Provided the regulatory body makes corporate social
responsibility mandatory, we are working on if we can move
forward by creating a basket fund in the justice sector. The budget
for the justice sector is very low in Nepal. The five-year strategic
plan of the Supreme Court needs Rs 46 billion, but, the total
budget of the Supreme Court is around Rs 6 billion annually.

We can imagine how the strategy is implemented!

FOURTH PRESENTATION ON “GOVERNMENT PROGRAM AND
INITIATIVES ON ACCESS TO JUSTICE IN NEPAL"

PROF. DR. GOVIND NEPAL, MEMBER, BOARD OF DIRECTORS, ISSR
X

I am trying to present what are the programs related to access to

justice in Nepal. Besides the programs launched from the
government sector, there is an important program of UNDP which

is related to Rule of Law and Enhancement to Justice.

Several government offices and non-governmental organizations
are found involved in those programs. Access to justice is
essential for everyone’s rights. Otherwise, rights cannot be
exercised. Often many people do not get justice due to economic
hardship.

The justice system itself is very weak. Due to some geographical
disadvantages also some people are out of reach of justice. The
weak need legal heal. Civil society should be aware of these facts.

There are two ways of enhancing access to justice in Nepal: First
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strengthen the justice system from the supply system and next,
strengthen the demand system. Interestingly, at the grassroots
level, all organizations are working for justice. Their efforts need
quality support and it is the factor missing in the system to date.
ISSR had prepared a report after conducting a study in nine
municipalities. The study revealed that 57 percent of people in
hills and 82 percent of people in Terai are facing problems in
accessing justice. They have faced many problems related to
citizenship, social discrimination, divorce, property rights, and
domestic violence among many others. Among the organizations
working in the field of justice, there are judicial committees,
courts, NGOs, INGOs, Nepal Bar, District Bar Association, etc.
There is still a lack of public awareness. In the study, 20 percent
showed a lack of public awareness. Similarly, 17 percent raised
the issue of capacity building of the judicial committees at the
local level. Some even talked about the lack of resources in the

justice sector.

At the local levels we conducted the survey; we found the
programs like free legal aid, paid lawyers, legal literacy
campaigns of NGOs and INGOs. There are some programs of the
Nepal Bar Association also launched. We found the process of

simplifying the court process also underway.

Looking at the work plan of the Access to Justice Commission

established in 2019, we find it coming out.

The plan talks about empowering the target group for justice,
increasing access to justice, coordinating and facilitating
stakeholders and developing effective support mechanisms to

increase access to justice.

It has also talked about providing effective legal aid service,
creating a beneficiary-friendly environment in the court,
preparing the corresponding infrastructure and developing the

capacity of the court as well. This is an important step.

On the government’s part, if we look at the 15th five-year plan we
find it stating that an independent, fair accessible, reliable and

capable judiciary will be developed within the plan period.

Access to justice is the prerequisite to a society free of violence
and discrimination. There are some lapses or lacking in the part of
laws and regulations they should be addressed as well.
Manpower, resources, organization are vital for effective

implementation of access to justice program.

QUERIES
MRS. NEETU POKHREL, PROGRAM OFFICER, ALLIANCE
FOR SOCIAL DIALOGUE

Coronavirus pandemic has shadowed the issue of justice at
present. At such a time, such programs become more relevant and
important as well. While talking about justice, there came a
discussion about legal aid. Like former Chief Justice Kalyan
Shrestha, I also believe that justice should be looked into not only
as a court case but as a whole. This is what has happened in
Nepal. At present justice is related to violence alone and is
regarded as an issue to be taken to the police. There are many
people who have not received justice; the marginalized have not
got their rights as well. There are a number of steps one has to go
through prior to reaching the justice system. Next thing is that
access to justice and legal aid are closely linked. There is a new
policy of free legal aid. This is far more progressive than the
previous provisions. How can the government coordinate with
civil society organizations when providing free legal aid services,
access to justice services has to be explored. Legal aid services
should be made sustainable. At present, most of the services are
run on foreign funding. As an underdeveloped country, we are
dependent to a large extent. So, to help it out, the private sector
should also be brought for access to justice programs. We also
need to think about making funding sustainable. How donors and
governments share with civil society is also important. Currently,
the government has not been able to reach all levels to provide

legal aid.
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FIFTH PRESENTATION ON “PROGRAM AND INITIATIVES
ON ACCESS TO JUSTICE IN NEPAL BY DEVELOPMENT FUNDERS™

MR. TEK TAMATA, PORTFOLIO MANAGER, UNDP

Former Chief Justice Kalyan Shrestha had played a significant
role in bringing the five-year rule of law program. I had also
gained some experience from it. Although there had been talks
about the modernization of court and legal aid services since the

Panchayat period, it has not been implemented.

In terms of understanding legal aid and the concept of it, the effort
here has been a leading effort to many countries in South Asia and
beyond. I will briefly talk about the attempts UNDP has made in
this regard: We have many programs. Access to justice is not just
about legal aid and law. It should be dealt with relatively. It goes

wider.

Its horizon is wide as it deals with representation, governance,
law, legal aid, court, community, etc. One should not think that a

project can address access to justice.

Providing legal representation alone does not fulfill the dignity of
legal aid. It is a great jurisprudence. Keeping it in mind, a
package of integrated legal aid has been developed. UNDP has
played a significant role in enforcing justice. If the legal aid
service mechanism is built at the province level and local level
and the people are connected to it, it will be an important

comprehensive package.

Secondly, many Acts and Codes like Civil Code, Penal Code,
Criminal Code, Criminal Procedure, Sentencing Act, etc have

been made to modernize Nepal’s legal system and take it to

international standard. The code addresses many issues and

human rights practices previously not included in the laws.

The implementation may turn challenging in the beginning. What
role Nepal Bar will play in the implementation of these laws, how
to increase the capacity of the Bar, and how the Attorney General
Office will work are the part of the justice system itself. There are

issues of witness protection, victim protection, etc.

The code has also made the provision of the intervention of the
Attorney General or Prosecutor’s Office in case the police do not
take an FIR. Our Constitution recognizes human rights as
fundamental rights. The Constitution envisages a democratic,
participatory law-making process. The law is not everything, it

has to be implemented.

It has to come alive in practice. This requires the formation of a
mechanism. Not only the supply side, but it also needs
people-centric intervention. Although the new constitution
envisaged a new concept, unfortunately, it did not federalize the
judicial and legal system. Yet, it is important to establish a
judicial committee as envisaged in the constitution. Civil society

can play a vital role in it.

We look at the Law of Development, the issue UNDP has been
working on in collaboration with the government, as an integral
part of development and justice. However, some think this does
not help the development, rather it harms the development

process.

This could be due to the lack of development of democratic
culture and also due to narrowness in our understanding, learning
and thinking as well. There is a need to develop a match-finding
mechanism between law and development. This project has come
to the realization that the existing laws are not

development-friendly and deserve minor scanning.

Respect for human rights is not just about the government and the
public. We have talked about the public-private partnership. The
constitution has also adopted it. The issues like whether the

business sector has a legal fund in case of human rights
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violations, or whether it has established a system of mediation, or
whether there is a gender-friendly and non-discriminatory

environment have not been addressed yet.

For example, a 20-year-old woman completes her Master's
Degree. Works in the private sector. Marries next year, gives birth
to a child in the third year running. She has to take leave. But
when her leave is finished and she wants to join the office, her job
is already gone. She finds another man at her table. When she
complains, she is told that as it is a private institution there is no
guarantee of a job. There is a law to address but the
implementation is too weak. The private sector also can play a
major role in peacebuilding and enhancing access to the justice
process. Lawyers are also companies. They should also
contribute. Another important issue to be addressed while talking

about access to justice is human rights services.

The justice sector is not merely the court, criminal justice and
formal justice mechanism, it is NHRS as well. The Ministry of
Law has made up its mind on whether the legal aid is enough or
not. Here, 87 percent of people are not aware of the legal aid
service. This is despite the fact that agencies and NGOs have been

working on it for years.

There is a perception that going to court is useless as the court
favors only the rich. People think that the court is expensive and
seeking justice there is waste of time. We had conducted research
on this issue in five districts. 91 percent of the people are not
satisfied with the process. This is the reason why they do not go
to court. Now the court has become people-centric. It is moving
innovatively. We can give the date in court through SMS, mobile,
online, etc whatever is convenient for us. Another important part
of governance is rule of law. Good governance comes from the
rule of law. The government, UN agencies, and donors have not
paid attention to this. There is a problem in coordination and
collaboration as well. Coordination is important for access to
justice. Even if the court makes a decision, if the administration
does not cooperate, the decision has no meaning to the victim.
The Human Rights Commission gives a decision, but if the
lawyers do not speak and the government mechanisms do not

care, the decision does not make any sense.

Victims should not be turned into laboratories. Stipendiary for the
poor and separate for the rich can be justice. Access to justice is
not sought only for the legal process, formal justice, and legal

record. Another important thing is legal empowerment.

Legal empowerment is not just legal awareness; it should be
linked to social and economic livelihood. There is an education
system but no system has been created to mobilize the students.

A justice sector coordination mechanism has been set up within
the formal structure of the court but meetings conclude without
agendas. We tried but, it could not be as powerful as it should
have been. When you talk about the informal justice system, we
have the kind of mediation that a Mukhiya does. Justice should be

at least the standard of human rights.

No matter how many actors we have in civil society and Nepal,
everyone should work jointly. We called food and health care as
essentials, but we could not term legal service as essential. We did
not consider civil documentation important. People should get

citizenship.

If the legal service was called an essential service, the state could
have provided an environment for its production. We lack an
oversight mechanism. Legal aid service has been provided but an
oversight mechanism is necessary to check if quality has been

maintained.

Now, it’s time to think in a new way. The new constitution has
been promulgated. Civil courts and criminal courts and new laws
have been enforced. There are things that have surfaced with the
view that Nepal's legal system should be introduced in line with

the 21st century.

There are also some new things. We are trying to rise above the
view that crime can be controlled by imprisoning people. An
important aspect of criminal justice is the rule of law, but we have
not been able to work with the police. The police may register
complaints but if the evidence cannot be documented, the
prosecutor alone cannot do anything. The court will rule against
based on an immature report by the prosecutor. Lawmaking is

important but is not people-centric and research-based.
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Laws are good but are not implemented. People have not been
able to work as watchdogs. The government will not care for
people unless people can challenge and claim. This is the

universal fact.

Access to justice should be linked not only to the process but also
to the fundamental rights. The Ministry of Law needs to do more
in this regard. Coordination with the justice sector should be

institutionalized. The policy is here.

The law will be promulgated, the draft has been done. There is
also talk of capacity building of actors in the justice sector. The
court has understood and has made strategic plans. Innovative
things including judicial outreach have been unveiled. Our justice
system is also exclusion friendly when it comes to representation.
It has not addressed much of inclusion. In order to address all
these subjects, representation issues must be brought into the

system.

QUERIES
MR. KEDARNATH SHARMA

Access to justice has improved a lot when compared to the past.
According to the constitution of Nepal, there does not seem to be
any problem in accessing justice legally. All stakeholders should
be involved in amending the existing laws. We don't have the

resources but we have to give results.

A citizen does not have to spend if his/her problems are solved in
the place he/she lives. The problems are better known at the local
level. The situation in which the judicial committees at the local
levels have started settling criminal cases through interference by

people's representatives is worrisome.

The things that need to be done at the lower level come under a
lot of control when the Chief District Officer and other bodies
talk about access to justice. Mobile camps were set up to grant

citizenship but not for justice.

Is it possible to reach citizens who do not have access, resources,
and time? There are many gaps and lapses in the issue of citizens
getting justice. We have not been able to reach that place. The

state says resources are being mobilized.

SIXTH PRESENTATION ON “JUSTICE TO THE VULNERABLE
GROUPS (WOMEN, DISABLES, POOR PEOPLE, DALITS)
PANDEMIC COVID 19 RESPONSE PLANS OF THE GOVERNMENT
AND DEVELOPMENT FUNDERS”

DR. PADAM PRASAD KHATIWADA, SENIOR CONSULTANT

The subject of my
presentation is based on
research on the issues of
the underprivileged. The
investigation report will
take some time to be
readied. The draft has
been prepared I will focus
on justice to the poor,
COVID-19 response, and
the governmental and

non-governmental issues.

Who falls in the underprivileged class? The constitution has
defined it as helpless citizens who are suffering from oppression
and discrimination. The constitution and the law define it as
children who have lost their parents, conflict victims, displaced

and backward places, and backward communities.

It has become difficult to find out who should be called
underprivileged class and to who should be relief provided. Many
have lost their livelihood as they were rendered jobless by the

lockdown.

Women, new mothers, women who have been subjected to
violence and women who have been physically and mentally
exploited have suffered a double blow. They have become even
more poverty-stricken. Inequality is the reason for the increase in
poverty-stricken communities. The global campaign for
sustainable development aims to reduce this inequality. This has

been committed in our constitution as well.

It is stated in the preamble and Article 60 of the constitution.
Article 50 also seeks to reduce inequality. Another important
issue is that when we talk about goal 16 of sustainable

development, it has also addressed the issue of access to justice.
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The policy on social justice and inclusion has been adopted in

Article 51 of our constitution.

The things related to the constitutional system and the goals of
sustainable development have been incorporated to address the

vulnerable group.

Constitution, Criminal Panel Code 2017, Domestic Violence Act,
Women's Commission, Dalit Commission, and Muslim
Commission have been set up as policies and mechanisms. All of
this is to address problems of the vulnerable group and these

things are also connected to the fundamental right.

ACTIVITIES RELATED T0 COVID RESPONSE
There is COVID-19 Crisis Management Center (CCMC) at the

center and similar bodies at the local levels. At the initial stage,
the relief packages were received by the vulnerable group. The
social sector work has been done for the vulnerable group in the
context of COVID. NGOs, INGOs are working with the approval
of the Social Welfare Council. So far, 10 INGOs have signed
project agreements and spent a total of Rs 2.58 billion and some
others are also in the pipeline. As of mid-August, 127 NGOs have
projects to spend Rs 2.63 billion in the non-COVID sector, while
48 NGOs have a budget of Rs 1.72 billion to be spent in the
COVID area.

Over the past four months, the Social Welfare Council has
worked to address the social sector mobilization policy in the area
of COVID and the vulnerable group. We have developed a
modality to coordinate with COVID victims and also tried to
provide assistance at 753 local levels. We have found that the
daily life of workers who have been rendered jobless has been

seriously affected.

The most marginalized communities are Dalit, Madhesi, and
Muslim communities. We also discovered cases of depression,
cases of not receiving timely treatment. Pregnant women have
also been found to be affected. There is also a problem with the
treatment of families whose livelihoods have been snatched away

as their breadwinners were infected with COVID.

We have found out cancer patients, patients with kidney-related
ailments needing regular dialysis, patients that need regular blood
transfusion have been hit hard. When we discussed the issue will
the people of governmental and non-governmental areas, they
accepted that they failed to identify vulnerable groups. It has been
tried to present as policy response that quick response should be

carried out to identify them.

It seems that the local government should be mobilized. It is
assumed that the group can be identified through employees of a
local level after assigning the responsibility to the ward chairman.
NGOs have said that they have not been able to distribute cash

vouchers.

They said that they could have brought more resources if they
were allowed to do so. The Ministry of Finance has made
arrangements for cash distribution. I think we should pay
attention to make it practical. Let's make sure that there is no
duplication in the modality and mechanism of package delivery to

the vulnerable group.

QUERIES
MR. UMID BAGCHAN

Especially today, I think a lot of things have been learned. This
work by ISSR has been an achievement for us. Laws for access to
justice are good but their behavioral aspect is weak. Even now,
people are not able to get justice easily. It has been more focused
in Kathmandu and is not able to reach the grassroots level. Even
now, donor agencies and INGOs have incorporated only some
districts and some areas to provide access to justice. Legal
literacy must reach the community level to increase access to

justice.

The number of people applying for citizenship has increased after
the government provided allowances and other services. There
should be an arrangement for easy access to government services.
Although some non-government leaders have worked, they are
yet to reach many places. We are also doing some work from our

FNC organization.
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Women are being beaten by their husbands day and night but they
know how to get justice. Our tradition and culture have also
deprived us of justice. This has hampered the implementation of
the law. Legal literacy is essential for access to justice. No one
should have to struggle for justice and no one should have to beg
to register a complaint. We got chances to hear the voices of

Sudurpaschim.

DR. GOVIND NEPAL, MEMBER, BOARD OF DIRECTORS,
ISSR, MODERATOR

This program has been very useful because of the participation of
the dignitaries who attended the program. Such programs provide
us with energy. Today's aim is to mainstream access to justice in
our institutional documents, especially through interactions with
policymakers and development partners. Access to justice is our

goal. Today's discussion has been meaningful.

Dr. Narendra gave a presentation on what is access to justice,
concept, and practice. There was a discussion among the

participants.

In the same concept, former Chief Justice Kalyan Shrestha gave
an enjoyable presentation on international experience and
practice. It expanded many horizons or say many dimensions to

access to justice have become opened.

Similarly, Dr. Ravindra Prasad Pandey gave a presentation on the
current global situation and the state of financing in Nepal on the

basis of the findings of the report of Justice for All.

Tek Tamata gave a presentation on the programs carried by

UNDP, development partners, and their challenges.

Similarly, Dr. Padam Prasad Khatiwada highlighted the
identification of the vunerable group, the vunerable group added
by COVID, and the work being done by the Social Welfare

Council.

Overall, we are ahead at conceptual, planning, at strategy levels
in access to justice. But, there is a lot of work to be done to

implement it. We need to change our mindset a lot.

It should be made sure in access to justice that a situation in
which those who have money should get quality justice and those
who don’t should be satisfied with inferior justice don’t happen.

The quality of service obtained by a rich man and that by a poor
for free should be the same. The service should ensure that they
will get their rights. You accepted our invitation and actively
participated and expressed important views. We archive it as our

property. We also bring it to you after it is published.

Thank you.
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